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          CR-2016-2369 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Nunez failed to establish that the district court abused its discretion by 
imposing a unified sentence of 10 years, with three and one-half years fixed, upon his 
guilty plea to felony DUI? 
 
 
Nunez Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Nunez pled guilty to felony DUI (prior felony DUI conviction within 15 years) and 
the district court imposed a unified sentence of 10 years, with three and one-half years 
 2 
fixed.  (R., pp.31-35.)  Nunez filed a notice of appeal timely from the judgment of 
conviction.  (R., pp.36-38.)   
Nunez asserts his sentence is excessive in light of his history of alcohol abuse, 
recognition that “he needs continued treatment,” short period of service in the Navy 
before he received an “‘other than honorable’” discharge, job skills, past depression, 
performance during his last period of probation, and purported remorse.  (Appellant’s 
brief, pp.2-5.)  The record supports the sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire 
length of the sentence under an abuse of discretion standard.  State v. McIntosh, 160 
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 
217, 226 (2008).  It is presumed that the fixed portion of the sentence will be the 
defendant's probable term of confinement.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 687, 391 (2007).  Where a sentence is within statutory limits, the appellant bears 
the burden of demonstrating that it is a clear abuse of discretion.  McIntosh, 160 Idaho 
at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant must show 
the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting 
society and to achieve any or all of the related goals of deterrence, rehabilitation, or 
retribution.  Id.  The district court has the discretion to weigh those objectives and give 
them differing weights when deciding upon the sentence.  Id. at 9, 368 P.3d at 629; 
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its 
discretion in concluding that the objectives of punishment, deterrence and protection of 
society outweighed the need for rehabilitation).  “In deference to the trial judge, this 
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Court will not substitute its view of a reasonable sentence where reasonable minds 
might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 146 Idaho at 
148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the 
trial court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony DUI (prior felony DUI conviction within 
15 years) is 10 years.  I.C. §§ 18-8005(6), -8005(9).  The district court imposed a unified 
sentence of 10 years, with three and one-half years fixed, which falls well within the 
statutory guidelines.  (R., pp.31-35.)  Furthermore, Nunez’s sentence is appropriate in 
light of his incessant DUI offending, his disregard for his lack of driving privileges, the 
unacceptable risk he poses to the public, and his failure to rehabilitate.   
Nunez’s sentence is reasonable considering his criminal history alone, 
particularly because his record demonstrates a complete disregard for the well-being of 
other citizens.  He committed (and was later convicted of): open container and leaving 
the scene of an accident in 1981; DUI in 1983; four separate DUI’s and driving without a 
license in 1989; DUI in 1990; DUI and DWS in June 1992; DUI and DWS in August 
1992; habitual DUI in 1997; trespass in 1999; drunkenness on October 14, 2002; public 
intoxication (reduced from DUI) and hit and run on October 16, 2002; drunkenness in 
April 2003; public intoxication in May, October, and December 2003; sexual battery, 
obstructing an officer, and public drunk in February 2004; DUI and invalid driver’s 
license in April 2004; DUI and leaving the scene of an accident in September 2004; petit 
theft in 2006; DUI in 2007; resisting or obstructing officers in 2011; and the instant DUI 
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in 2016.  (PSI, pp.4-11.1)  Nunez’s record also includes several probation violations and 
41 contempt of court charges, only 15 of which were dismissed.  (PSI, pp.8, 10, 12-13.)   
Although Nunez claims that he “did well on probation for five years and the court 
terminated his probation early” (Appellant’s brief, p.3), it is noteworthy that, during the 
five years preceding the termination of his probation in February 2016, Nunez frequently 
consumed alcohol (often to the point of intoxication), was charged with disorderly 
conduct and resisting/obstructing officers, lied to and avoided his probation officer, was 
fired from his job for consuming alcohol, missed alcohol abuse treatment as a result of 
consuming alcohol, frequented a bar, violated his curfew, had his probation revoked and 
spent approximately four months in the CAPP rider program, was again charged with 
disorderly conduct in October 2015 after he “got drunk,” and, by February 2016, he “had 
started drinking on weekends” (PSI, pp.11-12, 18-19, 75-78).  Nunez’s conduct while on 
probation is not consistent with what was reported in the January 14, 2016 letter from 
Probation and Parole – submitted in conjunction with Nunez’s request to terminate his 
probation early – which was not written by Nunez’s supervising officer (as Nunez was 
not currently assigned a probation officer), and which stated that Nunez did not have 
any new criminal actions and had complied with all court ordered conditions of 
supervision since October 31, 2011.  (PSI, pp.51-54.)  As stated above, Nunez was 
charged with disorderly conduct in October 2015 – a new criminal action – after he went 
to California for a family reunion, “purposely chose to stay at a motel because he 
 
                                            
1 PSI page numbers correspond with the page numbers of the electronic file 
“CONFIDENTIAL – Nunez PSI Report.pdf.”   
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intended to drink and knew he couldn’t do so if he stayed with his family,” and “got 
drunk and caused a scene because he wasn’t able to open his hotel room door which, it 
turned out, was not his door.”  (PSI, pp.11, 18-19.)  Nunez’s consumption of alcohol 
during that incident, and the fact that he “had started drinking on weekends” by the time 
he was discharged from probation in February 2016, also constitute failures to comply 
with his court ordered conditions of supervision.  (PSI, pp.19, 61-62, 75-76, 100-01.)   
Rather than performing well on probation as he claims, it appears much more 
likely that Nunez reverted to his former behavior of being “outwardly compliant and 
inwardly defiant,” as his former probation officer indicated in the last report of violation.  
(PSI, p.78.)  In that report, Nunez’s probation officer advised that Nunez “may appear to 
be doing okay for a short period of time, then you discover one violation and find out he 
has not been complying with multiple terms of his supervision.  …  At this point, I have 
no doubt that Jose Nunez’s alcohol use extends past what I have been able to verify.”  
(PSI, p.78.)  The continued accuracy of this characterization is supported by the fact 
that, a mere three weeks after Nunez was discharged from probation, he quit his job 
because he “was having to drink in the morning to calm his ‘shakes’” and his alcohol 
consumption had “increased to the point he was arriving late for work.”  (PSI, pp.17, 19.)  
He then took a “‘hiatus’ from work during which he admittedly drank on a daily basis.”  
(PSI, p.19.)  When Nunez committed the instant offense just a few months later, his 
BAC was .325/.324, indicating an alarmingly high tolerance for alcohol.  (PSI, p.3; R., 
p.5.)  He was also driving without a valid driver’s license during the instant offense, 
which demonstrates a disregard for the law that is more indicative of criminal thinking 
than an alcohol problem.  (PSI, p.3.)   
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Furthermore, Nunez has failed to rehabilitate despite the plethora of treatment 
opportunities he has been afforded.  He has participated in substance abuse programs 
including inpatient alcohol treatment in Hawaii, “a DUI Program through Human Skills 
and Resources,” a withdrawal management program, Salvation Army Alcohol Treatment 
Services, Celebrate Recovery, A New Direction, Moral Reconation Therapy (MRT), 
Correctional Alternative Placement Program (CAPP), CAPP Aftercare, MRT Aftercare, 
Relapse Prevention, Lighthouse Rescue Mission, Avanti, Ustick House sober living 
residence, and AA.  (PSI, pp.18, 64, 76-77, 118-19, 147; APSI, p.5.2)  Nevertheless, 
Nunez has continued to abuse alcohol and, more disturbingly, to make the decision to 
endanger the community by driving while intoxicated.   
At sentencing, the state addressed the perilous nature of the offense, Nunez’s 
numerous prior DUI offenses, his failure to rehabilitate or be deterred despite an 
abundance of prior treatment opportunities and legal sanctions, and the great danger he 
presents to the community.  (Tr., p.20, L.2 – p.22, L.3 (Appendix A).)  The district court 
subsequently articulated the correct legal standards applicable to its decision and also 
set forth its reasons for imposing Nunez’s sentence.  (Tr., p.29, L.24 – p.34, L.24 
(Appendix B).)  The state submits that Nunez has failed to establish an abuse of 
discretion, for reasons more fully set forth in the attached excerpts of the sentencing 
hearing transcript, which the state adopts as its argument on appeal.  (Appendices A 
and B.)  
                                            
2 APSI page numbers correspond with the page numbers of the electronic file “Nunez 




 The state respectfully requests this Court to affirm Nunez’s conviction and 
sentence. 
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      Deputy Attorney General 
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1 CASCADE, IDAHO 1 MR. EREKSON: There is not. 
2 October 3, 2016, 12:16 p.m. 2 THE COURT: And have the parties had a full 
3 3 opportunity to review the presentence report? 
4 THE COURT: State versus Jose Nunez, 4 MR. EREKSON: Yes, Your Honor. 
5 Case No. CRFE-2016-2369. 5 MS. BROCKMANN: Yes, Your Honor. 
6 Mr. Nunez is present in custody. He is 6 THE COURT: Mr. Nunez, have you read the 
7 represented by Mr. Erekson. The state is 7 report? 
8 represented by Ms. Brockmann. a THE DEFENDANT: Yes, Your Honor. 
9 We are here today for sentencing. On 9 THE COURT: And does either party contend 
10 August 15, the defendant pleaded guilty to the 10 there are any deficiencies or errors in it that 
11 crime of operating a motor vehicle while under the 11 are worth bringing to my attention? 
12 influence of alcohol, and specifically the version 12 MR. EREKSON: No, Your Honor. 
13 of that crime that applies when the defendant has 13 THE COURT: And does either party contend 
14 a prior felony DUI conviction within the 15 years 14 there should be any additional investigation or 
15 preceding this instance. 15 any additional evaluation of the defendant before 
16 The defendant entered that plea 16 sentencing? 
17 pursuant to a plea agreement that called for the 17 MR. EREKSON: No, Your Honor. 
18 state to cap its recommendation at a ten-year 18 MS. BROCKMANN: No, Your Honor. 
19 prison sentence consisting of four years fixed 19 THE COURT: No restitution claim in this 
20 followed by six years indeterminate, the state 20 case. Is that right? 
21 reserving the right to recommend that that 21 MS. BROCKMANN: Correct, no restitution. 
22 sentence be imposed outright. 22 THE COURT: And any evidence today or just 
23 Counsel, is there any legal cause why 23 argument? 
24 judgment should not be pronounced against the 2, MS. BROCKMANN: Argument, Your Honor. 
25 defendant today? 25 MR. EREKSON: Argument. 
Page 20 Page 21 
1 THE COURT: Go ahead, Ms. Brockmann. 1 for the DUI, released him early from probation, 
2 MS. BROCKMANN: Wel~ Judge, this case just 2 and five months later here we are right back here 
3 screams of somebody who needs to be imposed upon. 3 again with a huge reading, a .325, .324. I mean, 
4 I mean, this is egregious. According to this PSI, 4 somebody who is willing and able to drink that 
s this is DUI No. 14 for his lifetime. I mean, 5 much and still be upright has to tell this court 
6 that's outrageous. 6 that he is a huge danger, that he has a tolerance 
7 I can tell the court there was two 7 that is astronomical. And no amount of treatment 
8 other arrests for DUis in Oklahoma that aren't in 8 seems to have helped him. 
9 here, and that's because there was no disposition 9 On the last DUI that he had on his 
10 on them. But, theoretically, this could be DUI 10 felony, he had a three plus four, which is why the 
11 No. 16. I mean, that's just outrageous for 11 state offered 4.6. I think it's appropriate there 
12 somebody to put the community at risk over and 12 needs to be progressive punishment here. I don't 
13 over and over like that. I mean, this person just 13 th1nk Mr. Nunez gets the message at all. I can 
14 has no concept whatsoever that you shouldn't be 14 tell the court as I read through this, there's 
15 drinking and driving, and no matter how many times 15 even more indicators of an alcohol problem, so 
16 he has been on probation and people have tried to 16 leaving the scene of the accident, the public 
17 rehabilitate him, there has been no success in 17 intoxications, the fact that he was discharged 
18 that because he continues to do that. 18 from the military because of alcohol use, and he 
19 The last DUI that he was on probation 19 got other than honorable conditions, causes huge 
20 for, he was - went on a rider, he had new crimes 20 problems in somebody's life. And yet he is 
21 while he was on probation, did another rider while 21 allowed the alcohol to conswne him and allowed it 
22 he is on there. So he has had two separate riders 22 to dictate who he is. 
23 within the most recent history. 23 He is self-sabotaging himself at every 
24 And, actually, the court in that case 24 turn. But, Judge, at least in this case the 
25 after two riders, after he was on felony probation 25 state's position is that the court's role here 
1 (Pages 18 to 21 ) 
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1 needs to be protecting the community, and the way 
2 to protect the community from somebody who is like 
3 this, the only way to do that is to impose. 
4 Thank you. 
5 THE COURT: All right. Thank you, 
6 Ms. Brockmann. 
7 Mr. Erekson, your argument. 
8 MR. EREKSON: Well, Your Honor, it's clear 
9 and in the prior history pretty much every single 
10 crime on there is alcohol-related. I really don't 
11 see one that is not. And probably the most 
12 serious one there, he went to prison for it, in 
13 Oklahoma, the court saw the description of that 
14 charge, he was highly intoxicated in that matter 
15 as well. It is really a history ofDUis, public 
16 intoxication, and disorderly conduct 
17 Outside of that, he is not somebody who 
18 is inclined criminally. You don't have the 
19 battery of theft charges or even battery and 
20 assault charges that you might see as perhaps a 
21 secondary effect of somebody who has a pretty 
22 heavy drinking problem. 
23 And I think when Mr. Nunez is sober, 
24 he's not an issue. He didn't commit any crimes. 
25 But the trick is staying sober. 
Page 24 
1 something his P.O. actually filed for him and was 
2 able to do that 
3 I know that we've talked a lot about 
4 this case, fairly gregarious person. He came in 
5 here, obviously he was clearly over the limit and 
6 there wasn't a lot of defense of the case. But he 
7 came in and pied guilty. He wasn't trying to make 
8 trouble. He was cooperative given the 
9 circumstances and given his level of intoxication. 
10 He clearly has a high tolerance. He 
11 clearly is an alcoholic. That's not the issue. 
12 My understanding is he only had one prior rider, 
13 and that's out of the Canyon County case. 
14 THE COURT: I understood it to be two riders 
15 within the same Canyon County case. 
16 THE DEFENDANT: Yes, Your Honor. CAP or a 
17 rider-
18 THE COURT: A CAP is a rider as well. 
19 MR. EREKSON: That makes more sense then, 
20 Your Honor. But I guess what he hasn't been -
21 it's a new program. He hasn't had the advantage 
22 of taking the opportunity of the new rider program 
23 as we have it currently. He has been through a 
24 couple. 
25 I just want to allow him to consider 
Page 23 
1 The last case he was on probation for, 
2 quite a time from the Canyon County case in 2007 
3 until now. It was his greatest stretch without 
4 new criminal conduct. The worst part of his 
s history is in the eighties and early-nineties, the 
6 majority of the DUis. l thought I counted 14, but 
7 there might have been 16 arrests. But there was 
8 nine of them committed through the early-nineties. 
9 We're talking roughly 25 years ago over the first 
10 nine DUls. 
11 Then the rest since then, the most 
12 recent 2007, there was a couple in 2004. So the 
13 great bulk of these were committed over 12 or 13 
14 years ago. Again, it doesn't paint a great 
15 picture for the court understandably. I think it 
16 causes the court some pause. But I think he was 
1 7 able to show through his last case that he is 
18 capable of being in the community, even to the 
19 point such that when he came off that last rider, 
20 he did really well. 
21 He was sober, which I think is 
22 something where he had never been able to maintain 
23 that for a sustained period in the past and got 
24 early release on probation with a good 
25 recommendation and with the support of his P.O., 
Page 25 
1 that While he is being supervised for that last 
2 felony case - he did have one slip where he 
3 drank. It wasn't a DUI by any means, but he was 
4 drinking and that's what led to his going on that 
5 final rider. And he did well enough to get an 
6 early release. 
7 Now, we expect that to happen. 
8 Whatever happens, I know the court is going to 
9 impose a ten-year - whether it's ten years, we 
10 have a balance of an underlying sentence in the 
11 form of, he did do a rider. He is not getting off 
12 early. 
13 Regardless of how he does, the court is 
14 going to want that supervision over him. lt does 
15 make seme that given his history, but given that 
16 he - I think he is progressing, albeit it's a 
1 7 slow progression over the last 30 years to someone 
18 who was getting a DUI every few years to someone 
19 where almost ten years at this point, give him 
20 that opportunity to get- to take advantage of 
21 that rider program, and with the maximwn amount of 
22 supervision that comes with it, even afterwards, 
23 even ifhe is successful. 
24 And if the court is willing to do that, 
25 give him a harsher underlying sentence obviously, 
2 (Pages 22 to 25 ) 
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ordinarily someone gets the two plus five, two 1 range, depending what you get into, few months I 
plus eight, or something like that, to give him a 2 think on the lowest fonn of it to six to nine 
harsher sentence hanging over his head ifhe were 3 months or so depending however they assesses you. 
to drink, maybe a no tolerance, not a way of 4 He is going to have six months to a 
programming but on the correction of it as well, 5 year probably of just good old-fashioned treaunent 
and just he wants to talce advantage of that if he fi while he is in there. And if the court were to 
can. He wants to build up his tools. 7 entertain perhaps a two plus eight sentence, a one 
He got some last time. He got on 8 plus nine, two plus eight, gives him an 
probation, and he let his guard down. And when he 9 opportunity to take advantage of that programming. 
lets his guard down, bad things have happened. I 10 He is still going to prison and still has an 
know it's enough to scare the court and the 11 imposed sentence. He is still going to have to 
prosecutor. Because we are talking about DUis, no 12 earn his way off parole. 
one was hurt. He feels very fortunate that that 13 But he has an opportunity to do that 
happened. Nobody was hurt in this instance. He 14 and get that treatment. He is still going to be 
didn't hurt himself. He would be in a much 15 supervised for a lengthy period of time thereafter 
different posture had that occurred. 16 for eight, nine years thereafter. 
So I would ask the court to give him a 17 So if the court is not willing to give 
rider. If the court is not willing to do so, the 18 him a rider, I would ask the court to impose a one 
court does feels the need to impose - we're not u plus nine sentence. He does have some credit on 
asking for probation. I know the court would not 20 this, not a lot, just a little over two months on 
entertain such a request. 21 the case. Thank you. 
But if the court is going to send him 22 THE COURT; Thank you, Mr. Erekson. 
to prison, the type of programming - there has to 23 Mr. Nunez, would you like to make a 
be some element of punishment to it. We 24 statement? 
understand that. Typically, these prison programs 25 THE DEFENDANT: Yes, Your Honor. Again, I 
Page 28 Page 29 
find myself almost ten years later in front of the 1 I know that - you know, I knew I was going to get 
State ofldaho and being a burden. For that I 2 off probation, and that fear of not having that 
apologize. 3 thumb, maybe rm institutionalized on the outs. 
I am a sick man. I do have an alcohol 4 And I know it's a terrible thing, but like l said, 
problem. I got my PSI over the weekend and was 5 I forgot about me. rve stopped going to 
looking over it. And I would put that man in 6 meetings. I fell into a slump. 
prison too. To say that I wanted to kill myself 7 Mental health, 1 mean, rve never went 
is probably correct, but when I get in front of 8 that way, and rm not going to say, okay, rm 
the court, I can't blame it on my past, my 9 mental. Anybody driving with 3 .2 has got to be 
upbringing, what I did, what I didn't have. 10 insane. 
I know the prosecutor's job is to put 11 rm very grateful I didn't hurt nobody. 
me away on my behavior, and I respect that. But 12 Very remorseful. And rm not just saying this. I 
these times of sobriety and years of sobriety that 13 really mean this. I mean, I know you probably 
I have put in this 35 years, I seem to stay sober 14 hear these every 20 minutes when the next person 
when I do service, when I stay with my AA support 1S comes up. 
group. 16 TiiE COURT: I usually believe people. 
And then like the gentleman said 17 TiiE DEFENDANT: And this rider and this ten 
earlier, I was taking care of everybody, making 18 years again, doing it all over again. I know the 
sure everything was okay, and I forgot about me. 19 last one was almost ten years ago, and I did mess 
I got so complacent on what I was doing for others 20 up once. But I trust - the only hard part, if 
and running meetings, being on committee boards, 21 you want to call it that. I would just ask for 
just giving of myself. 22 mercy. And, again, I apologiz.e to the courts to 
I'm not a bad person. rm just a 23 the State of Idaho. 
person who is sick. And to lock me up for four 24 THE COURT: All right. Thank you, 
years, ten years, would be a waste of my time when 25 Mr. Nunez. I appreciate your comments. I have, 
3 {Pages 26 to 29) 
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1 of course, read the presentence investigation 
2 materials in your case. In every case, Idaho law 
3 charges me with evaluating what kind of sentence 
4 to order, taking into account the four objectives 
5 of criminal sentencing. The first and foremost of 
6 those factors is protection of the community. 
7 And, of course, it is easy to understand why that 
8 factor looms large in driving under the influence 
9 cases, because they do pose a meaningful risk to 
10 the community, that kind of behavior. 
11 Other factors are rehabilitation of the 
12 defendant, punishing the defendant for his or her 
13 violation of the criminal law, and detouring both 
14 the defendant and others who might be inclined to 
15 commit similar crimes in the future from actually 
16 doingso. 
1 7 Now, here we have a situation where 
18 Mr. Nunez, now a 54-year-old man, has a very 
19 extensive history of driving under the influence 
20 of alcohol. Ms. Brockmann mentioned 14 
21 convictions of that type alone. Now, many of them 
22 date back a very long time to the eighties or 
23 ninties when Mr. Nunez was in Hawaii. 
24 Those convictions include felony 
25 driving under the influence convictions in 1997 in 
Page 32 
1 that case to release him early from the balance of 
2 his probation. That happened in February of this 
3 year, and then this instance of driving under the 
4 influence that brings us here today happened five 
5 months after the defendant's release from 
6 probation. Or perhaps that was an improvident 
7 decision to seek release from probation. 
8 Mr. Nunez mentioned here today that 
9 perhaps he is institutionalized on the outside, 
10 the idea that he might be dependent on knowing he 
11 is on supervision in order to try to do well and 
12 refrain from this kind of behavior. 
13 Now, the latest DUI incident is not 
l4 disturbing only because It's - because the 
15 defendant obtained another DUI after such a long 
16 life history of them, but it's disturbing for its 
1 7 own particular circumstances. The most disturbing 
18 aspect I would say would be how high the 





He gave two breath samples, and they 
tested at .325 and .324, so that is slightly in 
excess of four times the legal limit in Idaho. 
24 It's a very high level that is suggestive I think 
25 of a significant alcohol tolerance. Suffice it to 
Page 31 
1 Hawaii, and then in 2007 here in Idaho. 
2 Additionally, Mr. Nunez has another felony 
3 conviction, a sexual battery conviction, dating to 
4 2004 in Oklahoma. I've read the description of 
5 that incident in the police report type 
6 infonnation that's part of the presentence 
7 investigation materials. 
8 Certainly sounds like that was very 
9 much an alcohol-fueled episode. Mr. Nunez's 
10 criminal record, which is pretty extensive given 
11 all the DUis alone, is one that is alcohol 
12 fo<:used, alcohol caused. That's very clear. The 
13 defendant has a significant alcohol problem to be 
14 swe, and it has plagued him and plagued the 
15 community during much of his life. 
16 In the Idaho case in which the 
1 7 defendant suffered a DUI conviction in 2007, the 
18 defendant was given a rider and then probation; 
19 given another rider later on in the case, and then 
20 reinstated on to probation. 
21 The defendant has had that significant 
22 effort at treatment here in Idaho's own justice 
23 system, two riders. The defendant seemed to be 
24 doing well enough after that second rider that 
25 ultimately the defendant convinced the judge in 
Page 33 
1 say the defendant must have had quite a lot to 
2 drink in order to have arrived at that 
3 bk,od-alcohol level, and yet he chose to drive on 
4 ths.t occasion. 
5 A couple of other disturbing things 
6 about that instance is that the defendant did not 
7 have a driver's license. He was driving without 
8 privileges when he was doing that. Also, he had 
9 an open beer in his car with him, so he was still 
10 drinking as he drove along on that occasion. 
11 At some point protection of the 
12 conununity does demand the incapacitation of a 
13 person who engages In behavior so dangerous and 
14 has done so, so many times at different stages of 
15 his life, despite prior attempts by the justice 
16 system to intervene and provide appropriate 
1 7 treatment. 
18 Now, the defendant has other positive 
19 attributes. lfhc were somehow able to not have 
20 this alcohol dependence, he would probably be 
21 someone who does just tine. I don't imagine we 
22 would see him in court being charged with crimes, 
23 and so that's I suppose the aspiration is a 
24 version of Mr. Nunez that doesn't drink, certainly 
25 doesn't drink to excess, and then continue to 
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l drive. But we have to deal on some level with the 
2 facts on the ground here and not just the 
3 aspiration of rehabilitating Mr. Nunez. 
4 It seems to me that an imposed prison 
5 sentence is appropriate in this case for purposes 
6 of protection of the community and to ensure that 
7 the defendant is adequately punished for this 
8 particular behavior, given its dangerousness and 
9 given his extensive histocy of driving under the 
10 influence before this occasion. 
11 So, Mr. Nunez, on your plea of guilty 
12 to the crime of operating a motor vehicle while 
13 under the influence of alcohol, I find you guilty. 
14 rm going to sentence you to the custody of the 
15 Idaho State Board of Correction under the unified 
16 sentence law of the State ofldaho for an 
17 aggregate tenn of ten years. ru specify a 
18 minimum period of confinement of 3-1 /2 years and a 
19 subsequent indeterminate period of confinement of 
20 6-1/2 years. 
21 You'll be remanded to the custody of 
22 the sheriff of this county to be delivered to the 
23 proper agent of the Stat.e Board of Correction in 
24 execution of this sentence. 
25 l will note for the record that you 
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5 I, Dianne E. Cromwell, Official Court 
6 Reporter, County of Ada, State ofidaho, hereby 
7 certify: 
8 That I am the reporter who took the 
9 proceedings had in the above-entitled action in 
10 machine shorthand and thereafter the same was 
11 reduced into typewriting under my direct 
12 supeivision; and 
13 That the foregoing transcript contains a 
14 full, true, and accurate record of the proceedings 
1 5 had in the above and foregoing cause, which was 
1 6 heard at Cascade, Idaho. 
1 7 IN WITNESS WHEREOF, I have hereunto set 










1 have accwnulated 81 days of credit for time served 
2 by our colD\t, so you will have that credit toward 
3 this underlying prison sentence that [ have 
4 imposed today. 
5 I won't impose a fine. I don't think 
6 it would be constructive to do that. I will 
7 assess court costs in tent\S of a drivina 
8 privileges suspension. I will suspend your 
9 driving privileges absolutely for one year 
10 following your release from incarceration. The 
11 law requires me to do that, at the point which you 
12 are released from incarceration and then have 
13 served out that suspension. [t will be up to the 
14 Department ofCotTection and the parole board to 
15 detennine when you ought to be permitted to ~wne 
16 driving. 
17 Mr. Nunez, you have the right to 
18 appeal, and if you C&Mot afford an attorney for 
19 the appeal, one will be provided for public 
20 expense. Any appeal must be flied within 42 days. 
21 Anything else, counsel? 
22 MR. EREKSON: No, Your Honor. 
23 MS. BROCKMANN: No, Your Honor. Thank you. 
24 (Proceedings concluded.) 
25 ,oo()oo. 
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